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fantasy to suggest that the recognition of a child as legitimate is
merely the performance of a contract made at his birth, and
that if the contract is void at that date because the lex domicilii
of the father does not allow such legitimation, then a recog-
nition, though effected at a time when the father and son have
acquired a new domicil, is perforce void. * Times are not what
they once were, and we live in an age too practical to build
our law upon the unstable foundation of fictions.*1 To make the
child's potential capacity at birth relevant to his acquisition of a
certain status at a later date is contrary to established principle,
for the question of his present status depends upon his present
domicil, not upon one that he may have had at some earlier
stage in his life. The common law rule based upon the child's
capacity at birth was never in fact extended to cases other than
legitimation by subsequent marriage. It has been abolished
even in this connexion by the Legitimacy Act, 1926, and
gratuitously to prolong its life and to extend its operation is a
retrograde step. The retrogression is very clear when tested by
the standards of natural justice. Luxmore L.J. after insisting
that the lex domicilii at birth must contain the potentiality of
subsequent legitimation proceeds as follows:

'It is, in our opinion, only within these narrow limits that the Eng-
lish law recognizes an exception to the principle that bastardy is in-
delible, a principle which it always steadfastly maintained in opposition
to the civil and the canon law, save in so far as it was forced to recognize
an exception in cases of persons not domiciled in England.'2

But to continue this steadfastness to the true faith, after its
abandonment by the legislature in the most frequent type of
legitimation, savours of a determination to visit the sins of a
father upon his children. In fact the decision has been most
generally criticized on the ground that, though it is obviously-
convenient that one principle should govern all types of legiti-
mation, it is a little eccentric to choose one that has been abro-
gated by statute.3

It is therefore to be hoped that if the occasion arises the view of
highest tribunal will prefer the dissenting judgment of Scott Scott L'J'
L.J. who agreed with Farwell J. in the court below. Scott L.J.
argued in a convincing manner and at no little length that
status, the outstanding characteristic of which is its 'quality

1  Ely the v. Ayres (1892), 96 Cal. 532, Lorenzen, p. j$6,per Garoutte J.

2  In re Luck, [1940] Ch. 864, at p. 883.

3  21 B.T.B.LL. 209; 18 Canadian Bar Review, 652; 57 L.Q.R. 120.
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